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information submitted in the Tech-
nology Installation and Operation Plan
in §125.95(b)(4)(ii) and determine if it
meets the criteria in §125.99.

(ii) If a person requests approval of a
technology under §125.99(b), the Direc-
tor must review and approve the infor-
mation submitted and determine its
suitability for widespread use at facili-
ties with similar site conditions in its
jurisdiction with minimal study. As
the Director, you must evaluate the
adequacy of the technology when in-
stalled in accordance with the required
design criteria and site conditions to
consistently meet the performance
standards in §125.94. You, as the Direc-
tor, may only approve a technology fol-
lowing public notice and consideration
of comment regarding such approval.

(5) Bi-annual status report. You must
specify monitoring data and other in-
formation to be included in a status re-
port every two years. The other infor-
mation may include operation and
maintenance records, summaries of
adaptive management activities, or
any other information that is relevant
to determining compliance with the
terms of the facility’s Technology Op-
eration and Installation Plan and/or
Restoration Plan.

EFFECTIVE DATE NOTE: At 72 FR 37109, July
9, 2007, §125.98 was suspended.

§125.99 What are approved design and
construction technologies?

(a) The following technologies con-
stitute approved design and construc-
tion technologies for purposes of
§125.94(a)(4):

(1) Submerged cylindrical wedge-wire
screen technology, if you meet the fol-
lowing conditions:

(i) Your cooling water intake struc-
ture is located in a freshwater river or
stream;

(ii) Your cooling water intake struc-
ture is situated such that sufficient
ambient counter currents exist to pro-
mote cleaning of the screen face;

(iii)Your maximum through-screen
design intake velocity is 0.5 ft/s or less;

(iv) The slot size is appropriate for
the size of eggs, larvae, and juveniles of
all fish and shellfish to be protected at
the site; and

(v) Your entire main condenser cool-
ing water flow is directed through the

§125.99

technology. Small flows totaling less
than 2 MGD for auxiliary plant cooling
uses are excluded from this provision.

(2) A technology that has been ap-
proved in accordance with the process
described in paragraph (b) of this sec-
tion.

(b) You or any other interested per-
son may submit a request to the Direc-
tor that a technology be approved in
accordance with the compliance alter-
native in §125.94(a)(4) after providing
the public with notice and an oppor-
tunity to comment on the request for
approval of the technology. If the Di-
rector approves the technology, it may
be used by all facilities with similar
site conditions under the Director’s ju-
risdiction. Requests for approval of a
technology must be submitted to the
Director and include the following in-
formation:

(1) A detailed description of the tech-
nology;

(2) A list of design criteria for the
technology and site characteristics and
conditions that each facility must have
in order to ensure that the technology
can consistently meet the appropriate
impingement mortality and entrain-
ment performance standards in
§125.94(b); and

(3) Information and data sufficient to
demonstrate that facilities under the
jurisdiction of the Director can meet
the applicable impingement mortality
and entrainment performance stand-
ards in §125.94(b) if the applicable de-
sign criteria and site characteristics
and conditions are present at the facil-
ity.

EFFECTIVE DATE NOTE: At 72 FR 37109, July
9, 2007, §125.99 was suspended.

Subpart K [Reserved]

Subpart L—Criteria and Standards
for Imposing Conditions for
the Disposal of Sewage
Sludge Under Section 405 of
the Act [Reserved]

Subpart M—Ocean Discharge
Criteria

SOURCE: 45 FR 65953, Oct. 3, 1980, unless
otherwise noted.
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§125.120 Scope and purpose.

This subpart establishes guidelines
for issuance of National Pollutant Dis-
charge Elimination System (NPDES)
permits for the discharge of pollutants
from a point source into the territorial
seas, the contiguous zone, and the
oceans.

§125.121 Definitions.

(a) Irreparable harm means significant
undesirable effects occurring after the
date of permit issuance which will not
be reversed after cessation or modifica-
tion of the discharge.

(b) Marine environment means that
territorial seas, the contiguous zone
and the oceans.

(c) Mizxing cone means the zone ex-
tending from the sea’s surface to sea-
bed and extending laterally to a dis-
tance of 100 meters in all directions
from the discharge point(s) or to the
boundary of the zone of initial dilution
as calculated by a plume model ap-
proved by the director, whichever is
greater, unless the director determines
that the more restrictive mixing zone
or another definition of the mixing
zone is more appropriate for a specific
discharge.

(d) No reasonable alternatives means:

(1) No land-based disposal sites, dis-
charge point(s) within internal waters,
or approved ocean dumping sites with-
in a reasonable distance of the site of
the proposed discharge the use of which
would not cause unwarranted economic
impacts on the discharger, or, notwith-
standing the availability of such sites,

(2) On-site disposal is environ-
mentally preferable to other alter-
native means of disposal after consid-
eration of:

(i) The relative environmental harm
of disposal on-site, in disposal sites lo-
cated on land, from discharge point(s)
within internal waters, or in approved
ocean dumping sites, and

(ii) The risk to the environment and
human safety posed by the transpor-
tation of the pollutants.

(e) Unreasonable degradation of the
marine environment means: (1) Signifi-
cant adverse changes in ecosystem di-
versity, productivity and stability of
the biological community within the
area of discharge and surrounding bio-
logical communities,

40 CFR Ch. | (7-1-11 Edition)

(2) Threat to human health through
direct exposure to pollutants or
through consumption of exposed aquat-
ic organisms, or

(3) Loss of esthetic, recreational, sci-
entific or economic values which is un-
reasonable in relation to the benefit
derived from the discharge.

§125.122 Determination of unreason-
able degradation of the marine en-
vironment.

(a) The director shall determine
whether a discharge will cause unrea-
sonable degradation of the marine en-
vironment based on consideration of:

(1) The quantities, composition and
potential for bioaccumulation or per-
sistence of the pollutants to be dis-
charged;

(2) The potential transport of such
pollutants by biological, physical or
chemical processes;

(3) The composition and vulnerability
of the biological communities which
may be exposed to such pollutants, in-
cluding the presence of unique species
or communities of species, the presence
of species identified as endangered or
threatened pursuant to the Endangered
Species Act, or the presence of those
species critical to the structure or
function of the ecosystem, such as
those important for the food chain;

(4) The importance of the receiving
water area to the surrounding biologi-
cal community, including the presence
of spawning sites, nursery/forage areas,
migratory pathways, or areas nec-
essary for other functions or critical
stages in the life cycle of an organism.

(5) The existence of special aquatic
sites including, but not limited to ma-
rine sanctuaries and refuges, parks, na-
tional and historic monuments, na-
tional seashores, wilderness areas and
coral reefs;

(6) The potential impacts on human
health through direct and indirect
pathways;

(7T) Existing or potential recreational
and commercial fishing, including
finfishing and shellfishing;

(8) Any applicable requirements of an
approved Coastal Zone Management
plan;

(9) Such other factors relating to the
effects of the discharge as may be ap-
propriate;
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(10) Marine water quality criteria de-
veloped pursuant to section 304(a)(1).

(b) Discharges in compliance with
section 301(g), 301(h), or 316(a) variance
requirements or State water quality
standards shall be presumed not to
cause unreasonable degradation of the
marine environment, for any specific
pollutants or conditions specified in
the variance or the standard.

§125.123 Permit requirements.

(a) If the director on the basis of
available information including that
supplied by the applicant pursuant to
§125.124 determines prior to permit
issuance that the discharge will not
cause unreasonable degradation of the
marine environment after application
of any necessary conditions specified in
§125.123(d), he may issue an NPDES
permit containing such conditions.

(b) If the director, on the basis of
available information including that
supplied by the applicant pursuant to
§125.124 determines prior to permit
issuance that the discharge will cause
unreasonable degradation of the ma-
rine environment after application of
all possible permit conditions specified
in §125.123(d), he may not issue an
NPDES permit which authorizes the
discharge of pollutants.

(c) If the director has insufficient in-
formation to determine prior to permit
issuance that there will be no unrea-
sonable degradation of the marine en-
vironment pursuant to §125.122, there
shall be no discharge of pollutants into
the marine environment unless the di-
rector on the basis of available infor-
mation, including that supplied by the
applicant pursuant to §125.124 deter-
mines that:

(1) Such discharge will not cause ir-
reparable harm to the marine environ-
ment during the period in which moni-
toring is undertaken, and

(2) There are no reasonable alter-
natives to the on-site disposal of these
materials, and

(3) The discharge will be in compli-
ance with all permit conditions estab-
lished pursuant to paragraph (d) of this
section.

(d) All permits which authorize the
discharge of pollutants pursuant to
paragraph (c¢) of this section shall:

§125.124

(1) Require that a discharge of pollut-
ants will: (i) Following dilution as
measured at the boundary of the mix-
ing zone not exceed the limiting per-
missible concentration for the liquid
and suspended particulate phases of the
waste material as described in
§227.27(a) (2) and (3), §227.27(b), and
§227.27(c) of the Ocean Dumping Cri-
teria; and (ii) not exceed the limiting
permissible concentration for the solid
phase of the waste material or cause an
accumulation of toxic materials in the
human food chain as described in
§227.27 (b) and (d) of the Ocean Dump-
ing Criteria;

(2) Specify a monitoring program,
which is sufficient to assess the impact
of the discharge on water, sediment,
and biological quality including, where
appropriate, analysis of the bioaccumu-
lative and/or persistent impact on
aquatic life of the discharge;

(3) Contain any other conditions,
such as performance of liquid or sus-
pended particulate phase bioaccumula-
tion tests, seasonal restrictions on dis-
charge, process modifications, disper-
sion of pollutants, or schedule of com-
pliance for existing discharges, which
are determined to be necessary because
of local environmental conditions, and

(4) Contain the following clause: In
addition to any other grounds specified
herein, this permit shall be modified or
revoked at any time if, on the basis of
any new data, the director determines
that continued discharges may cause
unreasonable degradation of the ma-
rine environment.

§125.124 Information required to be
submitted by applicant.

The applicant is responsible for pro-
viding information which the director
may request to make the determina-
tion required by this subpart. The di-
rector may require the following infor-
mation as well as any other pertinent
information:

(a) An analysis of the chemical con-
stituents of any discharge;

(b) Appropriate bioassays necessary
to determine the limiting permissible
concentrations for the discharge;

(c) An analysis of initial dilution;

(d) Available process modifications
which will reduce the quantities of pol-
lutants which will be discharged;

397



§125.130

(e) Analysis of the location where
pollutants are sought to be discharged,
including the biological community
and the physical description of the dis-
charge facility;

(f) Evaluation of available alter-
natives to the discharge of the pollut-
ants including an evaluation of the
possibility of land-based disposal or
disposal in an approved ocean dumping
site.

Subpart N—Requirements Appli-
cable to Cooling Water Intake
Structures for New Offshore Oil
and Gas Extraction Facilities
Rn?er Section 316(b) of the

Cc

SOURCE: 71 FR 35040, June 16, 2006, unless
otherwise noted.

§125.130 What are the purpose and
scope of this subpart?

(a) This subpart establishes require-
ments that apply to the location, de-
sign, construction, and capacity of
cooling water intake structures at new
offshore oil and gas extraction facili-
ties. The purpose of these requirements
is to establish the best technology
available for minimizing adverse envi-
ronmental impact associated with the
use of cooling water intake structures
at these facilities. These requirements
are implemented through National Pol-
lutant Discharge Elimination System
(NPDES) permits issued under section
402 of the Clean Water Act (CWA).

(b) This subpart implements section
316(b) of the CWA for new offshore oil
and gas extraction facilities. Section
316(b) of the CWA provides that any
standard established pursuant to sec-
tions 301 or 306 of the CWA and applica-
ble to a point source shall require that
the location, design, construction, and
capacity of cooling water intake struc-
tures reflect the best technology avail-
able for minimizing adverse environ-
mental impact.

(c) New offshore oil and gas extrac-
tion facilities that do not meet the
threshold requirements regarding
amount of water withdrawn or percent-
age of water withdrawn for cooling
water purposes in §125.131(a) must meet
requirements determined by the Direc-
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tor on a case-by-case, best professional
judgement (BPJ) basis.

(d) Nothing in this subpart shall be
construed to preclude or deny the right
of any State or political subdivision of
a State or any interstate agency under
section 510 of the CWA to adopt or en-
force any requirement with respect to
control or abatement of pollution that
is more stringent than those required
by Federal law.

§125.131 Who is subject to this sub-
part?

(a) This subpart applies to a new off-
shore oil and gas extraction facility if
it meets all of the following criteria:

(1) It is a point source that uses or
proposes to use a cooling water intake
structure;

(2) It has at least one cooling water
intake structure that uses at least 25
percent of the water it withdraws for
cooling purposes as specified in para-
graph (c) of this section; and

(3) It has a design intake flow greater
than two (2) million gallons per day
(MGD).

(b) Use of a cooling water intake
structure includes obtaining cooling
water by any sort of contract or ar-
rangement with an independent sup-
plier (or multiple suppliers) of cooling
water if the supplier or suppliers with-
draw(s) water from waters of the
United States. Use of cooling water
does not include obtaining cooling
water from a public water system or
the use of treated effluent that other-
wise would be discharged to a water of
the U.S.

(c) The threshold requirement that at
least 25 percent of water withdrawn be
used for cooling purposes must be
measured on an average monthly basis.
A new offshore oil and gas extraction
facility meets the 25 percent cooling
water threshold if, based on the new fa-
cility’s design, any monthly average
over a year for the percentage of cool-
ing water withdrawn is expected to
equal or exceed 25 percent of the total
water withdrawn.

(d) Neither this subpart nor Subpart I
of this part applies to seafood proc-
essing vessels or offshore liquefied nat-
ural gas import terminals that are new
facilities as defined in 40 CFR 125.83.
Seafood processing vessels and offshore
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